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the beginning to the end of the trial. Durden v. People (1901) 192 111. 493, 61 
N. E. 317; Freeman v. United States (C. C. A. 1915) 227 Fed. 732; Mason v. 
State (1904) 26 Oh. Cir. Ct. 535. Even where there are several judges, the 
retirement of one in favor of a new judge, over the objection of the defend- 
ant, has been considered sufficient ground for ordering a new trial. Blend v. 
People (1870) 41 N. Y. 604. It has been held that in such cases the defend- 
ant may not waive his right to the continuous presence of the same judge. 
Freeman v. People, supra; see Turberville v. State (1879) 56 Miss. 793, 799; 
cf. Low v. United States (C. C. 1909) 169 Fed. 86; contra, York v. State 
(1909) 91 Ark. 582, 121 S. W. 1070. The importance of having one judge sit 
throughout the trial lies in the opportunity thus afforded him personally to 
observe the witnesses. A mere reading of the record is no equivalent of this. 
2 Wigmore, Evidence (1905) §§ 946, 1395. A judge should be familiar with 
all the evidence to be in a position to instruct the jury, decide that a verdict 
is against the evidence, hear a motion for a new trial, etc. It may be said 
that a succeeding judge can familiarize himself with the evidence, not only by 
referring to the record, but by recalling the witnesses. See York v. People 
supra, p. 587. But it is difficult to reproduce the exact testimony of the trial. 
Whether the defendant should be able to waive his right to the continuous 
presence of the judge may be questioned on the ground that the state, being 
interested in safeguarding the liberty of its citizens, is also concerned in 
having a trial conducted in the proper form. See Freeman v. United States, 
supra, p. 786. However, since the state permits a prisoner to waive certain 
rules of evidence laid down for his defense, it may be argued that the de- 
fendant should be allowed to waive such an irregularity as was present in 
the instant case. 

Trusts — Purchase for Value — Antecedent Debt. — A, the employee of B, 
misappropriated B's money and with it purchased stock which he pledged with 
the defendant as collateral security for an antecedent debt. The trustee in 
bankruptcy of B brings this action in equity • to recover the stock. Held, the 
plaintiff may recover since the defendant is not a purchaser for value. Millard 
v. Green (Conn. 1920) 110 Atl. 177. 

In the common law of sales one who takes a res in payment of an ante- 
cedent debt is not a bona fide purchaser according to the prevailing view. 
Schloss v. Feltus (1895) 103 Mich. 525, 61 N. W. 797; Sleeper v. Davis (1885) 
64 N. H. 59, 6 Atl. 201; contra, Leask v. Scott (1877) 2 Q. B. 376. Equity 
has not followed the majority view of the common law in this respect. 
Schulter v. Harvey (1884) 65 Cal. 158, 3 Pac. 659; contra, Lillibridge v. Allen 
(1897) 100 Iowa 582, 69 N. W. 1031. Logically it seems that one who takes 
a res in extinguishment of a debt should under all circumstances be con- 
sidered a purchaser for value unless a mere promise cannot constitute value. 
But since no promise is given, there is obviously no ground upon which a 
creditor, who has taken a res merely as collateral security for a debt, can be 
considered a purchaser for value. Reid v. Bird (1900) 15 Colo. App. 116, 61 
Pac. 353 (law); Adams v. Vanderbeck (1896) 148 Ind. 92, 45 N. E. 645 
(equity). However, in the law of bills and notes one who takes an instru- 
ment as collateral security for a debt has been considered a purchaser for 
value. Brooklyn City & N. B. Co. v. National Bank of the Republic (1880) 
102 U. S. 14; see Swift v. Tyson (1821) 16 Pet. 1; contra, Bay v. Coddington 
(N. Y. 1821) 5 John. Ch. 54. If a promise is value, — and it is so defined in 
§ 25 of the Negotiable Instruments Law and § 76 of the Sales Act, — then one 
who takes a res in extinguishment of a debt or promises to extend time of 
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payment is a holder for value. This should be the universal rule. But when 
a res is taken merely as collateral there is no promise and, therefore, no 
value is given. The instant case is to be sustained on both reason and au- 
thority. 

Wills — Lapsed Legacies. — The testator, after providing for brothers, sisters 
and daughter, devised to a niece the residue of his estate, "including lapsed 
legacies". Under § 29 of the Decedent Estate Law, N. Y., Cons. Laws (1909) 
c. 13, a legacy to a brother, sister, or child of the testator vests in the 
descendants of that legatee where such legatee predeceases the testator. 
Held, one judge dissenting, that the testator intended to exclude the remain- 
ing children of his brothers and sisters from the will, and that upon their 
death, the legacy lapsed and went to the niece. Matter of Helmes (N. Y. 
App. Div. 3rd Dept. 1920) 64 N. Y. L. J. 731. 

Similar statutes are to be found in many states. Mass., Rev. Laws (1902) 
c. 135, § 21; Conn., Genl. Stat. (1918) c. 254, § 4945; Ky., Stat. (Carroll, 
1915) c. 113, § 4841. They modify the common law rule that a legacy will 
lapse where the legatee predeceases the testator. See Hard v. Ashley (1890) 
117 N. Y. 606, 616, 23 N. E. 177. This statute applies even where the legatee 
is dead at the time of the execution of< the will. Lightfoot v. Kane (1915) 
170 App. Div. 412, 156 N. Y. Supp. 112. Such statutes have also been com- 
monly construed to cover gifts to a class. Sloan v. Thornton (1897) 102 Ky. 
443, 43 S. W. 415; Stockbridge, Petitioner (1888) 145 Mass. 577, 14 N. E. 
928; contra, Trenton Trust and Safe-Deposit Co. v. Sibbits (1901) 62 N. J. 
Eq. 131, 49 Atl. 530. In bequests to a class, however, where one of the 
legatees is dead at the time of the will's execution, the child of such deceased 
legatee does not take under the statute. Pimel v. Betjemann (1905) 183 N. Y. 
194, 76 N. E. 157; contra, Moses v. Allen (1889) 81 Me. 268, 17 Atl. 66. In 
the principal case, the lower court, interpreting the statute strictly, claimed 
that there were no "lapsed legacies" to go into the residue, since by force of the 
statute, the legacies vest in the deceased legatee's children. The word "lapsed" 
should not be taken in its technical sense where to do so would defeat the tes- 
tator's intention. Van Pretres v. Cole (1880) 73 Mo. 39. Statutes for the pre- 
vention of lapses are intended not to defeat the intention of the testator but to 
supplement it. See Rudolph v. Rudolph (1904) 207 111. 266, 274, 69 N. E. 834. 
The appellate court in holding that the statute did not change the fact of 
lapse, but merely its legal consequences gave a more reasonable interpretation. 
Where the testator supplies an alternative in case of "lapse", there is in truth 
no lapse at all. The statutory alternative must be construed to apply only 
in the absence of provision by the testator. 



